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I. INTRODUCTION

The growth of the State of Florida as a trading community in the
emerging global economy has made the discounting of deferred payment
credits (DPCs) a useful trade tool to businesses across the state. Due to the
utility of DPCs in international trade, it is in the best interest of the State
of Florida to ensure that Florida's adoption of article 5 of the Uniform
Commercial Code (UCC) is harmonized to the world standards set out in
the Uniform Customs and Practice for Documentary Credits (UCP).' The
* Florida Journal of International Law Best Comment (Spring 2003). J.D., University of
Florida Levin College of Law, 2004, magna cum laude; Executive Managing Editor, Florida
Journal of International Law, 2004; Johnson S. Savary Scholarship Recipient; B.A., B.S.,
University of Florida, 1999, cum laude.
1. INT'L CHAMBER OF COMMERCE PUB. NO. 500, ICC UNIFORM CUSTOMS AND PRACTICE
FOR DOCUMENTARY CREDITS (1993) [hereinafter UCP]. This 1993 revision replaced the 1983
revision. See INT'L CHAMBER OF COMMERCE, PUB. No. 400, ICC UNIFORM CUSTOMS AND
PRACTICE FOR DOCUMENTARY CREDrrS (1983). UCP 500 applies to all letters of credit where it is

"incorporated" into the text of the credit. UCP, supra. This is a change from UCP 400 Article 1,
529
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key provision in article 5 that the Florida Legislature should revise is
Florida Statute 675.109(1)(a)(4), which requires that an issuer honor the

presentation of documents by an assignee of the issuer's deferred
obligation that was taken for value and without notice of forgery or
material fraud.2
In order to show why the above-mentioned provision should be revised,
the first part of this Article will explain what a DPC is, how it is
discounted, and what provisions of the UCC and UCP govern the use of
DPCs. The second part of this Article will compare the treatment assignees
of DPCs receive under the UCP in England and South Africa with that of
the UCC in the State of Florida. The final part of this Article will compare
the benefits and restraints of the European system with Florida's adoption
of the UCC, and will suggest an approach that the State of Florida may
adopt with any future revisions of the UCC.

II. DISCOUNTING OF DPCs
A DPC is one of four types of credits that can be issued in a letter of
credit transaction.3 The most basic DPC transaction would involve a buyer

which provided that UCP 400 applied to all documentary credits unless otherwise expressly agreed.
See Michael Evan Avidon, Letters of Credit- New UCP500 to Take Effect January1, 1994, 111
BANKING L.J. 83 (1994).
2. FLA. STAT. ANN. § 675.109(1)(a)(4) (2002).
(1) If a presentation is made that appears on its face strictly to comply with the
terms and conditions of the letter of credit, but a required document is forged or
materially fraudulent, or honor ofthe presentation would facilitate amaterial fraud
by the beneficiary on the issuer or applicant:
(a)
The issuer shall honor the presentation, if honor is demanded by:
(4) An assignee of the issuer's or nominated person's deferred obligation
that was taken for value and without notice of forgery or material fraud after
the obligation was incurred by the issuer or nominated person.

Id.
3. BLACK'S LAw DICTIONARY 414 (2d ed. 2001).
Letter of Credit. An instrument under which the issuer (usu. a bank), at a
customer's request, agrees to honor a draft or other demand for payment made by
a third party (the beneficiary), as long as the draft or demand complies with
specified conditions, and regardless ofwhether any underlying agreement between
the customer and the beneficiary is satisfied.
Id. Four types of credits include: sight credit (issuing bank pays on sight of the documents),
acceptance credit (issuing bank accepts the documents and issues a bill of exchange), negotiation
credit, and DPC.
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requesting that an issuing bank distribute a credit to a beneficiary sixty

days from delivery of conforming documents by the beneficiary to the
bank. 4 A DPC is considered discounted when the beneficiary receives the
credit at a date prior to maturity as stipulated in the DPC for a value that
is less then the original credit.' This can be done in a variety of ways; the
most applicable to this Article is when discounting is done by a confirming
bank.6

An example of how a confirming bank would discount a DPC can be
derived from the following example: buyer instructs the issuing bank to
submit a DPC to beneficiary to be paid ninety days from delivery of
conforming documents. Buyer also requests that a confirming bank located
in the beneficiary's country confirm such credit. Beneficiary approaches
the confirming bank and offers the conforming documents prematurely to
the confirming bank for a discounted price in exchange for the assignment
of the beneficiary's right to payment under the DPC upon the actual date
of maturity. Under this example, the beneficiary gets immediate payment
at a lesser amount, while the confirming bank profits the difference in the
amount it will receive from beneficiary's right to payment when DPC
matures and the amount it has already credited to beneficiary prematurely.

III. UCP AND UCC APPLICABLE PROVISIONS
The UCP constructs three principles that affect any disputes that might
arise when a DPC is discounted by a confirming bank. The first principle
is the independence principle that is articulated in article 3 of the UCP that
mandates a documentary credit as a separate contract from the contract of

4. C.F. Hugo, Discounting Practicesand DocumentaryCredits, 119

S. AFR. L.J.

101, 102

(2002).
5. UCP art. 49.
Assignment of Proceeds. The fact that a Credit is not stated to be transferable shall
not affect the Beneficiary's right to assign any proceeds to which he may be, or
may become, entitled under such Credit, in accordance with the provisions of the
applicable law. This article relates only to the assignment of proceeds and not to
the assignment of the right to perform under the Credit itself.

Id.
6. Hugo, supra note 4, at 102. Discounting can be done by either the issuing bank,
confirming bank, negotiating bank, or any party in a forfeiting transaction. In each case the
discounting party will pay prematurely to the beneficiary at a discounted rate and wait to be
reimbursed by the buyer in the case of the issuing bank or by the issuing bank in the other three
cases. Id.
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sale thereby prohibiting the buyer from causing payment to be stopped or
suspended due to breaches of the contract by the seller.' The second
principle is strict compliance that is found in articles 13 and 14 of the UCP
stating that the issuing bank and confirming bank must examine the
documents on their face to determine if they conform.! The last principle
found in article 9 states that an issuing bank needs to pay provided the
terms of the credit are complied with and the stipulated documents are
presented to the issuing bank.9

7. Id. at 105-06.
8. UCP arts. 13(a), 14(a).
Article 13 Standard for Examination of Documents. (a) Banks must examine all
documents stipulated in the Credit with reasonable care, to ascertain whether or
not they appear, on their face, to be in compliance with the terms and conditions
of the Credit. Compliance ofthe stipulated documents on their face with the terms
and conditions of the Credit shall be determined by international standard of
banking practice as reflected in these articles. Documents which appear on their
face to be inconsistent with one another will be considered as not appearing on
their face to be in compliance with the terms and conditions of the Credit.
Documents not stipulated in the Credit will not be examined by banks. If they
receive such documents, they shall return them to the presenter or pass them on
without responsibility.
Article 14(a) Discrepent Documents and Notice. When the issuing bank authorizes
another bank to pay, incur a deferred payment undertaking, accept Draft(s), or
negotiate against documents which appear on their face to be in compliance with
the terms and conditions of the Credit, the Issuing Bank and the Confirming Bank,
if any, are bound:
i. to reimburse the Nominated Bank which has paid, incurred a deferred
payment undertaking, accepted Draft(s), or negotiated.
ii. to take up documents.
Id.
9. UCP art. 9(a).
Article 9 Liability of Issuing and Confirming Bank. (a) An irrevocable Credit
constitutes a definite undertaking of the Issuing Bank, provided that the stipulated
documents are presented to the Nominated Bank or to the Issuing Bank and that

.

the terms and conditions of the Credit are complied with:
ii.

If the credit provides for deferred payment -to pay on the maturity
date(s) determinable in accordance with the stipulations ofthe Credit.

Id.
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Fraud is one exception to the three principles mentioned above.' 0 Thus,
the issue that arises under the UCP is: Which bank bears the risk of
fraudulent documents when a confirming bank discounts a DPC and the
fraud is discovered after such discount, but prior to the maturity date of the
DPC obligation?" The next section will provide two examples of how this
issue is settled in common law nations contrasted with how the UCC as
adopted by Florida would determine the outcome.

IV.

INTERNATIONAL TREATMENT UNDER

UCP VERSUS

FLORIDA

UCC

The main English case that settles which bank bears the risk when a
DPC is discounted and assigned is Banco Santander SA v. Bayfern Ltd 2
In Banco Santander, the English court held that a confirming bank that
discounts a DPC in exchange for the assignment of beneficiary's right to
payment under the credit bears the risk of fraud (regardless of knowledge)
and is therefore not entitled to reimbursement from the issuing bank if
such fraud exists.' 3 The lower court reasoned that by discounting the credit
the confirming bank was stepping into the shoes of the beneficiary as an

10. Hugo, supra note 4, at 105. Although the UCP sets out the independence principle to be
absolute, many jurisdictions across the world have found exceptions to the principle. Id. Fraud on
behalf of the beneficiary committed against the buyer or issuing bank has been found to be a proper
defense on behalf of buyer or bank in refusing payment to the beneficiary. Id.
11. See generally A. Moher, Discountingof Deferred Payment Credits - Comparative
Aspects, 10 BANKING& FIN. L. REv. 379 (1983). Often a buyer or issuing bank will not know when
a seller approaches a confirming bank and requests that a DPC be discounted. Id. at 380. If a fraud
occurs after the DPC is discounted and before the maturity date of the DPC the buyer may be
unable to stop the payment from the issuing bank reimbursing the confirming bank. Id. The buyer
would have to repay the issuing bank in such a scenario despite the fraud committed by the seller
on the buyer. Id. If the credit had not been discounted a fraud defense on behalf of the buyer would
likely have succeeded in enjoining the issuing bank from paying the confirming bank, consequently
preventing the buyer from having to reimburse the issuing bank. Id
12. Lloyd's Rep. 165 (2000). The facts of this case are as follows: Napa Petroleum was a
buyer that requested Banque Paribas to issue a DPC that was to be confirmed by Banco Santander
for the purchase of oil from the beneficiary Bayfem Ltd. Id. Banco Santander discounted the DPC
at the request of beneficiary Bayfren Ltd. in exchange for the assignment of Bayfern's rights under
the credit. Id. After the credit was discounted Banque Paribas the issuing bank informed Banco
Santander that some of the documents were false and therefore would refuse to reimburse Banco
Santander under the terms of the credit. Id. Banco Santander contended that it had no knowledge
that the documents were false on the day the credit was discounted and that it was entitled to be
reimbursed by the issuing bank. Id. The English courts held that Banco Santander discounted the
credit at its own risk and did so outside the mandate provided in its agreement with the issuing
bank. Banco Santander, Lloyd's Rep. at 165.
13. Id. at 166.
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assignee.1 4 Under such circumstances Banco Santander was not only
entitled to the beneficiary's right to payment under the credit, but also was

liable for any defenses the issuing bank would have had against the
beneficiary." Since fraud has long been held to be a valid defense to the
independence principle, the issuing bank in this case was entitled to refuse

to reimburse Banco Santander for those same reasons.16
The lower court also rejected Banco Santander's argument that placing
the risk on the confirming bank in this case would destroy the ability of
DPCs to be discounted in the domestic open market." However, the lower
court responded by noting that other jurisdictions had reached the same

conclusion and that assignees were free to deal in negotiable credits if they
wished to obtain protection from the risk of fraud.' 8
The same issue was decided in the South African case Vereins-Und
Westbank AG v. Veren Investments.'9 In Vereins-Und Westbank AG, the
facts are slightly different as Westbank did not confirm the DPC; it simply
advised and later discounted the credit to the beneficiary. 20 Westbank's

main point of contention was that the issuing bank (Nedbank) had
discharged its obligation by setting up an account and dispensing the
required funds into such account in anticipation of payment under the

14. Id. at 165.
15. Id.

16. Id.
17. Banco Santander, Lloyd's Rep. at 169-70.
18. Id. The English court found that in a French jurisdiction a similar result ensued
(confirming bank bearing risk of fraud). The English court reasoned that there would be no harm
to the discount market of DPCs if other jurisdictions were applying the same law to the same
situation. Id. Apparently the sentiment from Lord Justice Waller is that discounters of DPCs should
take note of how such a practice is accomplished in jurisdictions already holding that confirming
banks bear the risk of fraud when discounting DPCs outside the mandate and authority of the buyer
or issuing bank.
19. 2000 (4) SA 238 (W). Nedbank issued a DPC in favor of Boli Speditions (beneficiary)
that had the payment being deferred for 360 days after the date of the bills of lading. Id. Vereins
and Westbank AG was requested to confirm the credit, but instead elected to advise the credit to
Boli. Id. The transaction between buyer and seller involved the shipment of two Mercedes Benz
automobiles to be shipped from seller to buyer on a given date. Id. Vereins and Westbank AG
discounted the DPC in return to an assignment of Boli's rights under the credit. Id. After the DPC
was discounted and before the maturity date of the DPC fraud was discovered in the fact that no
vehicles were shipped as proffered on the bill of lading. Id. at 238. Westbank AG requested
reimbursement under the credit as assignees from Nedbank (the issuing bank), which Nedbank
rejected. Id Instead Nedbank deposited funds into a neutral account and awaited the South African
court's decision whether to reimburse Westbank AG or not. Id.
20. Id.
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credit. 2 1 The

court ruled on this point that Nedbank proceeded in such
manner to avoid breaking any regulation and allowing a court to decide the

outcome of the documentary fraud. 22 Further, Westbank argued in the
alternative that the credit in this case was a negotiation credit and was
therefore within Westbank's mandate to discount such credit.23 The South

African court rejected Westbank's argument citing that the clause they
based their argument upon contained "purely incidental" language with no
indication in the credit that the bank was authorized to give value for the

documents prior to maturity of the credit. 24 The resolution in this case was
similar to that of the previous case in which the assignee (Westbank) bears
the entire risk of fraud when discounting a DPC without authorization
from the issuing bank (Nedbank).25 In similar cases, jurisdictions across
Europe and the rest ofthe world (including France, Germany, Switzerland,

and Israel) have concluded that the assignee will bear the risk of fraud
when discounting a DPC.26 Although the UCP is silent on the treatment of
assignees, the cases cited above show the risk of fraud to fall at the feet of

"

confirming banks.2
Florida's adoption of the UCC in chapter 675.109(1)(a)(4) would have
decided the previous cases in the opposite manner. 28 The key language in

21. Id. Due to the fact that Nedbank (the issuing bank) had been reimbursed by the buyer the
bank would have borne no risk had they paid Westbank AG (the confirming bank) in this case.
22. Id. An issuing bank has to weigh a variety of risks when considering reimbursing a
confirming bank that has discounted a DPC where fraud was later discovered. Not all of those risks
revolve around a monetary loss. An issuing bank needs to consider the reputation of its institution
as a bank that upholds its obligations to pay. It is probable that Nedbank placed the funds into a
neutral account in order to uphold their reputation as a bank that pays upon its obligations, while
trying to protect the rights of their customer (the buyer).
23. Id.
24. Id. The UCP does not require that a credit be labeled as a negotiation credit for it to take
such a form. However, there must be some intent by the buyer or issuing bank that the credit issued
may be negotiated in the open market.
25. Id
26. Moher, supra note 11, at 388. Decisions in cases in Germany, France, Switzerland, and
Israel have "held unequivocally that a premature payment by a bank on a DPC is made at the risk
of the paying bank and is not covered by the terms or instructions of the L/C." Id. n.13.
27. The UCP contains no explicit clause designating how assignees of DPCs are to be dealt
with in the case of fraud by the beneficiary. Due to the silence of the UCP on the issue, it has been
left to the courts of countries around the world to decide the issue.
28. FLA. STAT. ch. 675.109(1)(a)(4) (2002). The English and South African cases discussed
above would have opposite outcomes because the discounting bank in each case gave value for the
assignment without any knowledge of fraud. Under the Florida statute, in order for the buyer to
enjoin the issuing bank from paying the confirming bank, the buyer would likely need to present
proof that the confirming bank took documents that did not conform, or in the alternative present
proof that the confirming bank knew of the fraud being committed by the seller.
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the provision states that an issuing bank "shall honor" a presentation
whenever an assignee takes documents for value and without notice of
fraud. 29 Analyzing the statute on its face would likely mandate a Florida
court to rule against any court orders initiated by buyers to preclude
payment of credit from issuing bank to confirming bank. This result is in
direct conflict with the rulings of a variety of nations that Florida
businesses trade with on any given day.30

V. ADVANTAGES

AND DISADVANTAGES OF CHAPTER

675.109(1)(A)(4)

There are several distinct advantages in maintaining the Florida
provision as it stands. The first advantage is that DPCs would likely be
able to be discounted more frequently and possibly at a higher rate to the
beneficiary." This stems from the fact that third party assignees (such as
confirming banks) no longer would bear any risk to fraud they are unaware
of so long as at time of discount the documents conformed on their face."
A second possible advantage under the status quo is a higher profit that
could be obtained by the confirming bank by avoiding any stamp duty
some nations impose on acceptance credits as opposed to no stamp duty
imposed on DPCs.33 The avoidance of such a tax would likely benefit all
parties to the DPC transaction, but would be especially beneficial for the
confirming banks, as they would gain the profit without any increased
liability for fraud.3 4
However, there are also a number of disadvantages to the Florida
provision. The first disadvantage is that it puts Florida buyers at a higher

29. FLA. STAT. ch. 675.109(1).
30. Florida has one of the largest import/export industries in the entire United States,
including one of the largest airports in the world (Miami International Airport) and several high
volume shipping ports (Port Everglades and Port of Miami).
31. At the present date, this advantage does not reap a great deal ofreward due to the fact that
in the United States DPCs are not as widely used as other forms of Letter of Credit transactions.
See Gerald T. McLaughlin, Should DeferredPayment Letters of Credit Be Specifically Treated in
a Revision ofArticle 5?, 56 BROOK. L. REV. 149, 149 (1990).
32. See FLA. STAT. ch. 675.109(1)(a)(4) (2002).
33. McLaughlin, supra note 31, at 154. Deferred payment credits originated as a way of
avoiding stamp duty imposed on bills of exchange in various countries such as Italy and Germany.
Id. In addition DPCs also avoid any payments of commissions issuing banks charge on the use of
a bill of exchange. Id.
34. The confirming bank avoids paying any stamp duty which allows the bank to gain further
profit from discounting the DPC without having to worry about any risk of fraud by the seller. See
id.
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sellers.35

Using a DPC instead of an
liability when dealing with foreign
acceptance credit or negotiation credit is supposed to provide credit for the
buyer while reducing the risk of fraud on the part of the seller. 36 A buyer's
leverage against a seller would greatly be eroded if the seller could
discount the DPC and the confirming bank would be reimbursed after a
fraud has taken place.37 An injunction for payment of credit on the issuing
bank can commence on behalf of the buyer at a faster pace and at a lesser
expense than an all-out lawsuit.38 In addition, cases that would have led to
a settlement would likely head to trial as the seller has no reason to correct
his actions if he has achieved nearly the full value of the contract price.
A second disadvantage found as a result of the Florida provisions is

that they place too great of a risk on the issuing bank that could lead many
local banks to either charge higher commissions on the buyer, or, even
worse, deny issuing a DPC when buyer is trading with a seller in an
unstable foreign nation. The result would limit the trading options
Florida's importers would have, and also raise the per transaction price of
each potential trade. Such a provision may also place Florida exporters at
the same peril as Florida importers. Foreign issuing banks may likely
charge a higher commission or place stringent credit rules when issuing a
DPC that is to be discounted by any third party assignee in Florida.

35. Under Florida section 675.109(1)(a)(4) (2002), a seller of goods can commit a fraud on
the buyer after receiving payment in the form of a discounted DPC by a confirming bank. This
allows a seller to get paid before a buyer can even find out if any fraud has been perpetrated on
behalf of the seller, thereby placing a buyer in a higher risk to fraud than in a case where the seller
cannot discount such credits.
36. E.P. Ellinger, Discount of Letter of Credit, 1984 J. Bus. L. 379. There are four
distinctions between a negotiation credit and an assignment of proceeds. Id. at 388. An assignment
of proceeds may be assigned before or after goods are shipped and documents tendered, while a
negotiation credit may only be discounted after conforming documents are tendered. Id. at 389. The
second difference is that an assignment is used by the seller to obtain credit to carry out his bargain,
while a negotiation credit is generally used to obtain payment by the credit after performance by
the seller. Id. The third difference is that an assignment of proceeds generates rights for the assignee
that depend on a position in both law and equity, while a negotiation credit does not generate any
rights outside the scope of the credit for the negotiating bank. Id. at 390. The last difference is that
an assignee acquires documents in the name of a beneficiary, while the negotiating bank would
acquire documents in their own name. Id.
37. Buyers' options would be limited because he would lose the option of suing under the
letter of credit and would have to gain all his relief by commencing action under the contract with
the seller.
38. In orderto obtain an injunction there is a higher standard of proof that must be met when
compared with a regular suit for damages. However, achieving an injunction can usually be
achieved faster as proponents can litigate a singular issue, in front of a judge without the time and
expense of a jury trial, and hold down the costs of litigation by reducing the amount of discovery
and other pretrial motions that tend to accompany regular suits for damages.
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A third disadvantage the Florida UCC embodies when compared with
international treatment under the UCP is that it forces buyers and issuing
banks to expend greater energy in supervising the actions of both the
confirming bank and the seller in the DPC transaction. Shifting the burden

onto the buyer and issuing bank could possibly garner circumstances in
which the confirming bank would collude with the seller thus leaving the
issuing bank at a great disadvantage to acquire such proof suitable to win
at trial.

VI. CONCLUSION

Florida should remove chapter 675.109(1)(a)(4) and replace it with a
provision that says "may" instead of "shall," thus allowing the issuing

bank discretion in issuing the credit to an assignee who has given value for
documents in exchange for seller's rights under the credit. This change
would avoid any of the problems that have been detailed above. In the
absence of such changes, it would be imperative for Floridian traders and

banks to make sure they outline in the DPC terms that either restrict the
discounting of the DPC or that shift such liability on the discounting party
as opposed to the issuing bank or buyer.
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